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Summary of Major Provisions of the Department of Education’s Title IX Final Rule

10. Standard of
Evidence & Written
Determination

The Final Rule requires the school’s grievance process to state whether the standard of evidence to determine
responsibility is the preponderance of the evidence standard or the clear and convincing evidence standard. The
Final Rule makes each school’s grievance process consistent by requiring each school to apply the same standard
of evidence for all formal complaints of sexual harassment whether the respondent is a student or an employee
(including faculty member).

- The decision-maker (who cannot be the same person as the Title IX Coordinator or the investigator) must issue a
written determination regarding responsibility with findings of fact, conclusions about whether the alleged
conduct occurred, rationale for the result as to each allegation, any disciplinary sanctions imposed on the
respondent, and whether remedies will be provided to the complainant.

- The written determination must be sent simultaneously to the parties along with information about how to file an
appeal.

11. Appeals

The Final Rule states that a school must offer both parties an appeal from a determination regarding
responsibility, and from a school’s dismissal of a formal complaint or any allegations therein, on the following
bases: procedural irregularity that affected the outcome of the matter, newly discovered evidence that could affect
the outcome of the matter, and/or Title IX personnel had a conflict of interest or bias, that affected the outcome of
the matter.

- A school may offer an appeal equally to both parties on additional bases.

12. Informal Resolution

The Final Rule allows a school, in its discretion, to choose to offer and facilitate informal resolution options, such
as mediation or restorative justice, so long as both parties give voluntary, informed, written consent to attempt
informal resolution. Any person who facilitates an informal resolution must be well trained. The Final Rule adds:
- A school may not require as a condition of enrollment or continuing enrollment, or employment or continuing
employment, or enjoyment of any other right, waiver of the right to a formal investigation and adjudication of
formal complaints of sexual harassment. Similarly, a school may not require the parties to participate in an
informal resolution process and may not offer an informal resolution process unless a formal complaint is filed.

- At any time prior to agreeing to a resolution, any party has the right to withdraw from the informal resolution
process and resume the grievance process with respect to the formal complaint.

- Schools must not offer or facilitate an informal resolution process to resolve allegations that an employee
sexually harassed a student.
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Summary of Major Provisions of the Department of Education’s Title IX Final Rule

13. Retaliation
Prohibited

The Final Rule expressly prohibits retaliation.

- Charging an individual with code of conduct violations that do not involve sexual harassment, but arise out of
the same facts or circumstances as a report or formal complaint of sexual harassment, for the purpose of
interfering with any right or privilege secured by Title IX constitutes retaliation.

- The school must keep confidential the identity of complainants, respondents, and witnesses, except as may be
permitted by FERPA, as required by law, or as necessary to carry out a Title IX proceeding.

- Complaints alleging retaliation may be filed according to a school’s prompt and equitable grievance procedures.
- The exercise of rights protected under the First Amendment does not constitute retaliation.

- Charging an individual with a code of conduct violation for making a materially false statement in bad faith in
the course of a Title IX grievance proceeding does not constitute retaliation; however, a determination regarding
responsibility, alone, is not sufficient to conclude that any party made a bad faith materially false statement.
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